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PENNSYLVANIA SUPREME COURT HOLDS  
“I NTENT TO BE LEGALLY BOUND”  IS NO SUBSTITUTE FOR CONSIDERATION 

 
  Pennsylvania has historically disfavored agreements in restraint of trade.  Nevertheless, a 
string of lower court decisions opened the door to a challenge to the longstanding requirement 
that post-employment restrictive covenants must be supported by actual consideration to be 
enforceable under Pennsylvania law.  The Pennsylvania Supreme Court ended all reasonable 
debate with its 4-1 decision in Socko v. Mid-Atlantic Systems of CPA, Inc.  Addressing an issue 
of first impression, the Court affirmed that restrictive covenants must be supported by 
consideration to be enforceable and no magic words indicating the intent to be legally bound can 
cure such a deficiency. 

BACKGROUND 

 Appellee-Employee David Socko (“Mr. Socko”) was first hired by Appellant-Employer, 
Mid-Atlantic Systems of CPA, Inc. (“Mid-Atlantic”) in March of 2007.  At the time of his initial 
hire, Mr. Socko executed a two-year employment contract that included a restrictive covenant 
not to compete.  In February of 2009, Mr. Socko resigned from Mid-Atlantic only to return four 
months later.  Upon his rehire in June of 2009, Mr. Socko executed a new employment 
agreement again containing a non-compete provision.   

 In December of 2010, while still employed, Mid-Atlantic asked Mr. Socko to sign a third 
“Non-Competition Agreement” (the “Agreement”) to superseded all previous agreements. Said 
Agreement limited Mr. Socko from competing with Mid-Atlantic in any state in which it did 
business for a period of two years following his termination from employment. The Agreement 
explicitly stated that the parties intended to be “legally bound;” however, it did not offer Mr. 
Socko any new or additional consideration.  

 In January of 2012, Mr. Socko left his employment with Mid-Atlantic and accepted a 
position with a competitor.  Shortly thereafter, Mid-Atlantic sought to enforce Mr. Socko’s non-
compete.  Accordingly, Mr. Socko sought a declaratory judgment from the York County Court 
of Common Pleas that the Agreement was unenforceable for lack of consideration.  

 While Mid-Atlantic did not contest that Mr. Socko signed the Agreement without 
receiving any additional benefit or change in his existing employment status, Mid-Atlantic 
pointed to the plain language of the Agreement stating the parties’ intentions to be “legally 
bound.”  In support thereof, Mid-Atlantic cited the Pennsylvania Uniform Written Obligations 
Act (“UWOA”) for the proposition that a written promise “shall not be invalid or unenforceable 
for lack of consideration if the writing also contains an additional express statement in any form 
of language, that the signer intends to be legally bound.”1  Furthermore, Mid-Atlantic maintained 
that the UWOA bars Mr. Socko’s challenge to the validity of the agreement.  

In response, Mr. Socko asserted that such a position was contrary to Pennsylvania public 
policy.  The court sided with Mr. Socko. The trial court ruled, and the Superior Court affirmed, 

                                                           
1Act of May 13, 1927, P.L. 985, No. 475, §1 (33 P.S. § 6). 



 

that the intent to be legally bound, as expressed in the Agreement, did not constitute adequate 
consideration under the UWOA.  

THE UWOA’S “M AGIC WORDS”  

Enacted in 1927, Pennsylvania’s UWOA is a rather unique statute with somewhat archaic 
roots as it relates to the outdated practice of affixing wax seals to certain contracts.  Originally 
drafted as a substitute for the use of seals, the UWOA has been interpreted to mean that “in 
certain circumstances, a written agreement containing the express statement to be legally bound 
is not void for lack of consideration.”  In other words, a seal and the UWOA are given the same 
legal effect of importing consideration into a contract. Typically, under the UWOA, courts will 
not inquire as to the adequacy of consideration; however, an exception has been carved out for 
restrictive covenants in restraint of trade. 

Mid-Atlantic relied on the UWOA to advance the position that because the Agreement 
stated that the parties intended to be legally bound, these magic words barred Mr. Socko from 
later challenging the Agreement.  Mid-Atlantic cited to several Superior Court decisions that had 
interpreted the UWOA to remove lack of consideration as a ground for challenging a contract.2 

THE PENNSYLVANIA SUPREME COURT DECISION 

The Pennsylvania Supreme Court granted Mid-Atlantic’s petition for allowance of appeal 
to consider the following issue: 

Whether an employment agreement containing a restrictive 
covenant not to compete, entered into after the commencement of 
employment, is unenforceable for lack of consideration where the 
employer provided the employee with no benefit or change in 
employment status at the time of execution, but where the 
agreement expressly states that the parties “intend to be legally 
bound” by its terms. 

 Again, Mid-Atlantic acknowledged that it provided no additional consideration in 
exchange for Mr. Socko’s execution of the Agreement.  Instead, it proffered a broad 
interpretation of the UWOA. Mid-Atlantic maintained that the express language of the 
Agreement foreclosed Mr. Socko’s challenge on the basis of a lack of consideration. 

Applying a narrow construction of the UWOA, the Pennsylvania Supreme Court 
determined that a party challenging the enforceability of an agreement containing an express 
intent to be legally bound will not be entitled to relief from the agreement on the basis that the 
agreement lacks consideration.  If the analysis stopped there, the Agreement would be 
enforceable against Mr. Socko.  However, the Court found applying the plain langue of the 
UWOA without additional consideration would lead to an unreasonable result.  

                                                           
2 See for example, McGuire v. Schneider, Inc., 534 A. 2d 115, 118 (Pa. Super. 1987) (holding statement of intent 
removes lack of consideration as ground for avoiding the contract under the UWOA). 



 

 For that reason, the court turned to the long history of Pennsylvania jurisprudence 
dealing with restrictive covenants in restraint of trade.  The decision notes that Pennsylvania 
courts are sensitive to the burden that non-compete agreements place on an employee’s ability to 
earn a living.  Furthermore, the boilerplate language that the parties “intend to be legally bound” 
appears in virtually every contract in Pennsylvania.  As such, to adopt Mid-Atlantic’s 
interpretation of the UWOA would effectively eliminate the consideration requirement.  
Therefore, the Court ultimately concluded that it would be unreasonable to apply the UWOA in a 
manner that would “vitiate the need for new and valuable consideration when entering into an 
agreement containing a restrictive covenant after the initiation of employment.” 

OUTCOME 

While the Socko decision should come as no surprise to those familiar with 
Pennsylvania’s tradition of disfavoring employee non-competes, it does provide some much 
needed clarity to consideration issues surrounding post-employment restrictive covenants and the 
UWOA. The Socko decision reaffirms the existing rule that continued employment is not valid 
consideration. In addition, the decision also makes clear the requirement that post-employment 
restrictive covenants must provide new and valuable consideration such as a bonus or a change 
from part-time to full-time employment.  

________________________________________ 
Bianca N. Iozzia is an associate in the Employment and Labor Law group.  She primarily 
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of litigation matters including sexual harassment, race, national origin, religion, disability and 
age discrimination cases as well as other state law and constitutional claims. She also counsels 
employers on matters such as employment policies and handbooks, employment contracts, 
workplace discrimination and other employment issues. 
 
 


