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Employment Law Update 2015 - What Employer's Need to Know

At Margolis Edelstein we are committed to serving the needs and protecting the interest of
Employers and the Professional Liability Carriers insuring Employers.    2015 promises to be
another "developing" and "changing" year for employment laws and regulations.  With the U.S.
Equal Opportunity Commission continuing to take more active stances on several issues, and
with potential "employee-friendly" legislation always pending, Employers need to be aware of
the developing law.  Even if an Employer is careful to not commit willful violations of
employment and discrimination laws, they can often commit "technical" violations based on a
misunderstanding of the law.  

Many of these issue involve interpretation of the laws regarding disability and pregnancy/gender
in the workplace.   It is anticipated that both the EEOC and Plaintiff's attorneys will be very
active in these areas in the near future.  Included below are summaries of some of the areas
where Employers in 2015 can be faced with questions of "what does the law actually say?"  

Pregnancy Discrimination "Merging" with the Americans with Disabilities Act 

Since its passing in 1992, the Americas with Disabilities Act (the "ADA") has universally been
interpreted to state that "pregnancy" in and of itself was not a disability.   In other words, just by
the fact that an employee was pregnant would not entitle them to a "reasonable accommodation."
Also, since the (old) ADA did not cover "temporary" issues/events, if the employee had
pregnancy-related medical issues, they were was typically not covered.    However, with the
passage of the 2008 amendments to the ADA (now the "ADAAA"), most temporary medical
issues are not considered disabilities.  This means that a pregnant employee with preeclampsia (a
temporary condition only caused by pregnancy) is now considered "disabled."   Even
"less-serious" pregnancy related issues, such as nausea, abdominal pain, and headaches are
probably now sufficient to trigger a "reasonable accommodation" requirement under the
ADAAA.  This means that Employers must be ready and willing to engage a pregnant employee
in the interactive process and discuss what accommodations might be necessary (schedule
adjustments, more frequent breaks, working from home, or even a leave of absence - which may
effectively provide for a 9 months + 12 weeks of protected leave).  

This can create a rather uncomfortable "collision" between these laws for Employers, especially
when there is uncertainty as to if the employee can safely perform her job.  By way of example,
the EEOC just recently filed a lawsuit against a Texas employer (Shipley's Donuts) when the
employer required that the employee provide a doctor's excuse that she was "cleared" to work
and that her pregnancy would not be harmed by continuing to work.   Although the Employer
fully intended on bringing the employee back after the birth and her maternity leave, the EEOC
still sued claiming that this act of "forcing a pregnant employee out of the workplace" violated
the Pregnancy Discrimination Act.  

The United States Supreme Court is expected to rule in 2015 on the interplay with the Pregnancy
Discrimination Act and the ADAAA as it considers case the of Young v. UPS, 707 F.3d 437 (4th
Cir.2013).  In this case, UPS had a policy that allowed "disabled" drivers to request reasonable
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accommodations in the form of a "light duty" position.  When a pregnant driver was giving a
lifting restriction, she requested, but was denied, a "light duty" position.   She filed suit under the
Pregnancy Discrimination Act, but her case was dismissed as, under prior law, she was not
considered "disabled" simply because she was pregnant.  This may change with the forthcoming
Supreme Court decision. 

With the pending Supreme Court decision, the EEOC's active litigation position, and with the
EEOC recently issuing an updated enforcement guideline on pregnancy discrimination 
(http://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm), it is anticipated that 2015 will
be a year in which Employers must take extra care when addressing employment issues with
pregnant employees.

Is Working from Home a required "Reasonable Accommodation?" 

It has been 10 years since the EEOC last issued guidance on whether working from home is a
required reasonable accommodation under ADA (http://www.eeoc.gov/facts/telework.html). 
Also, in the last 10 years, and since the ADA's inception in 1992, Courts have stated that
working from home will "rarely" be considered a required reasonable accommodation.  As
anyone who now walks around with a smartphone attached to their hand can testify, technology
in the last 10 years has radically changed "where" we can perform work.   

Last year, the Sixth Circuit Court of Appeals, in EEOC v. Ford Motor Co., became the first
appeals Court to affirmatively opine on this issue and held that working from home can be a
reasonable accommodation under the ADAAA.  In addressing the specific role of development
of technology in the workplace, the original  3-Judge Panel from the Court stated:  

When we first developed the principle that attendance is an essential requirement of most jobs,
technology was such that the workplace and an employer's brick-and-mortar location were
synonymous. However, as technology has advanced in the intervening decades, and an
ever-greater number of employers and employees utilize remote work arrangements, attendance
at the workplace can no longer be assumed to mean attendance at the employer's physical
location. Instead, the law must respond to the advance of technology in the employment context,
as it has in other areas of modern life, and recognize that the "workplace" is anywhere that an
employee can perform her job duties. Thus, the vital question in this case is not whether
"attendance" was an essential job function for a resale buyer, but whether physical presence at
the Ford facilities was truly essential.…

In perhaps an acknowledgment to the far-reaching effect its ruling could have, the Sixth Circuit
agreed to rehear the case "en banc" (with all 16 Judges participating).   The argument was held in
December 2014.   The resulting decision is expected to have wide-reaching effects beyond the
Sixth Circuit.   

Regardless of this immediate decision, change is coming in this area, and Employers should
expect many employees to start claiming that they have a "legal right" to work from home.   To
prepare for this, Employers should review (or create) job descriptions for all employee's and, if
physical attendance in the office is required for the position, that it is clearly stated in the job
description.
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